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Apprenticeship funding rules 2019/20
The key changes, additions and ‘clarifications’ (with plenty of time for Q&A)

3 July 2017

Policy update published in March
“This document sets out the policy for apprenticeship
funding in England from 1 April 2019. It updates the
policy that has been in place since August 2018.”
1. “From 1 April 2019 the rate of co-investment will
be reduced to 5% for all new apprenticeship
starts, with government funding of 95% provided
to cover the remaining costs.”

2. “From 1 April 2019 levy paying employers wishing to support apprenticeships
in other businesses, can transfer up to 25% of the annual funding in their
apprenticeship service account.”
https://www.gov.uk/government/publications/apprenticeship-funding
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Technical guide
This document sets out the details of the new apprenticeship
funding system for new starts on or after 1 April 2019. It
explains how we will calculate funding for organisations
receiving funding from us.
Includes scenarios – which may be useful

https://www.gov.uk/government/publications/apprenticeship-technical-funding-guide

Three rule books
•

Training provider

•

Employer-provider

•

Employer (levy paying)

Remember: if you are a
training provider employing
your own apprentices then
the employer-provider
rules will apply (no profit
allowed)

P

E

EP

https://www.gov.uk/guidance/apprenticeship‐funding‐rules
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Clarification version
with 5 page summary of changes

We have identified the rules in the 2019 to 2020 funding
rules clarification version that have changed from the 2018
to 2019 funding rules in the table below. The employer,
employer-provider and provider paragraph numbers are
denoted with the prefix E, EP or P respectively.

Change type

No.

(excl. restructure)

Clarifications

58

New rules

15

Rule changes
New evidence requirements
And ESF rules for non-levy apprentices

3
4

https://www.gov.uk/guidance/apprenticeship‐funding‐rules

New rules
“Apprenticeship delivery must not take place without approval from an
associated regulatory body where this is needed. The funding rules have been
updated to reflect that some occupations require the training provider to be
approved by a regulatory body before being able to deliver apprenticeships.”
“The number of planned off-the-job training hours, for the full apprenticeship,
must be documented on the apprenticeship agreement, the commitment
statement and the individualised learner record.”

https://www.gov.uk/guidance/apprenticeship‐funding‐rules
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New rule
“The rule on funding for
concurrent programmes has
been expanded and moved
into “individuals who are
not eligible for funding”.
The rule has also been
expanded to allow an
individual to attract
funding for an
apprenticeship and some
AEB funded provision
concurrently.”

https://www.gov.uk/guidance/apprenticeship‐funding‐rules

New flow-chart

https://www.gov.uk/guidance/apprenticeship‐funding‐rules
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P189 Your contract must make a clear reference to the up-to-date written
agreement you have in place with each employer and include a breakdown of all
the agreed services and costs.

https://www.gov.uk/guidance/apprenticeship-funding-rules

P178 You must clearly describe to each employer and potential subcontractor,
before each subcontracting relationship is agreed the reason for subcontracting
and all services you will provide and the associated costs when doing so. This
must include a list of specific costs for managing the subcontractor; specific
costs for quality monitoring activities and specific costs for any other support
activities offered by you to the subcontractor. All of these costs must be
individually itemised and describe how each cost contributes to delivering high
quality training. You must also explain how such costs are reasonable and
proportionate to delivery of the subcontracted apprenticeship training.
P179h A detailed description of how the funding retained for each activity
detailed contributes to delivering high quality training and how the funding
retained is reasonable and proportionate to delivery of the apprenticeship
training described.
https://www.gov.uk/guidance/apprenticeship-funding-rules
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P171 You must only use delivery subcontractors that satisfy one of the following
two criteria:
(a) they are on the published Register of Apprenticeship Training Providers and
have applied by the main or supporting application routes; or
(b) they are either the apprentice’s employer, a connected company or charity as
defined by HMRC and are on the published Register of Apprenticeship Training
Providers, having applied through the employer-provider application route.

https://www.gov.uk/guidance/apprenticeship-funding-rules

P192 Delivery subcontractors who have successfully applied to the supporting
application route of the Register of Apprenticeship Training Providers must not
receive more than £500,000, or £100,000 if the delivery subcontractor is
identified as new, of apprenticeship funding for their delivery from 1 April to 31
March each year.
P193 You must ensure that you are not one of a number of organisations making
payments to any supporting provider that exceed £500,000, or £100,000 if the
delivery subcontractor is identified as new, in any one year. We will place
restrictions on your future use of delivery subcontractors if this happens.

https://www.gov.uk/guidance/apprenticeship-funding-rules
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Already been some ESFA back-tracking
“ESFA recognises that
subcontracting has an important
role to play in delivering quality
learning to apprentices and
adult learners. In recent years,
we have strengthened our
funding rules on subcontracting
and we are continuing to do so.
We expect providers to
maximise the amount of funding
that reaches front line delivery
of high-quality learning.”

https://www.gov.uk/guidance/apprenticeship‐funding‐rules

The ‘token’ para has not changed…
P166 At the outset of each apprenticeship, a main provider and employer will
agree a plan for its delivery. You must directly deliver some of the apprenticeship
training and/or on-programme assessment associated with each employer’s
apprenticeship programme. By apprenticeship programme we mean the
apprentices that are being trained for the employer that has chosen you. The
volume of training and/or on programme assessment that you directly deliver for
each employer must have some substance and must not be a token amount to
satisfy this rule. It must not be limited to a brief input at the start of each
employer’s programme or involve delivery to just a few of a large number of
apprentices.

https://www.gov.uk/guidance/apprenticeship-funding-rules
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‘Clarification’
“Where you and the employer do not know the details of the end-point assessment
organisation at the start of the apprenticeship, you must enter the price for endpoint assessment once this has been confirmed. This field in the ILR should be left
blank until the price of the end-point assessment has been confirmed”

https://www.gov.uk/guidance/apprenticeship‐funding‐rules

Completely new EPA paras

https://www.gov.uk/guidance/apprenticeship‐funding‐rules
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Off-the-job change or clarification?
2018/19 rules: “Off-the-job training is training received by the apprentice, during the
apprentice’s paid hours, for the purpose of achieving their apprenticeship”
2019/20 rules: “Off-the-job training is training which is received by the apprentice,
during the apprentice’s normal working hours….”
2018/19 rules: “Off-the-job training does not include training which takes place outside the
apprentice’s paid hours.”
2019/20 rules: “Off-the-job training does not include training which takes place outside
the apprentice’s normal working hours.”
2018/19 rules: “To attract government funding at least 20% of the apprentice’s paid hours…”
2019/20 rules: “To be eligible for government funding at least 20% of the apprentice’s normal
working hours…”
This appears to rule out studying in evening and getting time off during the day
https://www.gov.uk/guidance/apprenticeship‐funding‐rules

Break in learning ‘clarification’

https://www.gov.uk/guidance/apprenticeship‐funding‐rules
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Notice this subtle restructure

ESFA audits likely to come down hard now on lack of checking and
adjusting price for prior learning and experience
They should include training for pre-existing relevant prior learning
and experience in the list of ineligible costs!
https://www.gov.uk/guidance/apprenticeship‐funding‐rules

Profiling framework and standard
starts in 2019/20
3 July 2017
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*Reminder*

Levied employers

Non-levied employers

Definition
On Digital Apprenticeship
System (ACT1)
In theory, annual UK payroll £3m+ else a
transfer funded receiving employer

Not on Digital Apprenticeship
System (ACT2)
In theory, annual UK payroll less than £3m and
not a transfer funded receiving employer

Levy credit calculated monthly
based on 0.5% above £3m payroll
for English employees + 10%

Employer relies on finding a
provider with available funding
allocation

If no levy credit then coinvestment model applies where
employer pays provider 5%

Co-investment model applies
where employer pays provider 5%

No allocations (not even for coinvestment) and ESFA pay for
English and maths and incentives

Allocation required to fund
everything (incl. English and maths
and incentives)

*Reminder*

Working out if employer should be levied or not

HMRC advice was that if employer payroll was £2.8m or more last year then they
should register for paying the levy
The government will not identify which employers are levied. So you will have to do your
own homework. Companies House and Charity Commission might be a good place to start.
For example, in etc venues
accounts to June 2015 their
payroll was £7m (all England)

For example, BBC accounts say in
2015/16 their payroll was £990m
(let’s assume 80% for England)

(£7m x 0.005) – £15,000 = £20,000
£20,000 / 12 = £1,667 monthly tax
£1,667 x 1 x 1.1 = £1,883 monthly credit
£21,996 annual levy credit

(£990m x 0.005) – £15,000 = £4,935,000
£4,935,000 / 12 = £411,250 monthly tax
£411,250 x 0.8 x 1.1 = £361,900 monthly credit
£4,342,800 annual levy credit

If their monthly pot runs out they switch to 5% cash contribution in return for 95%
SFA funding. Unused levy pots fund non-levied employers plus top-up, incentives,
English & maths etc (is the theory)

For more workshops visit www.lsect.com
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*Reminder*

The funding
bands
Meant to negotiate
with employer but
reducing for prior
learning and
experience is an
actual funding rule
80% paid monthly
with final 20% paid in
last month on
completion of the
framework or EPA (do
not need to pass)

https://www.gov.uk/government/publications/apprenticeship-technical-funding-guide

Can only know band if
you know start date
Band spreadsheet fine
for frameworks, if
fundable…check dates
in LARS
Band spreadsheet *not
reliable* for standards
given rate reviews…check
dates and relevant band
in LARS
https://www.gov.uk/government/publications/apprenticeship-funding-bands
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*Reminder*

Other funding factors

(not funded by levy credit but would come out of non-levy allocation)

£1,000 employer incentive for 16-18s and 19-24s who have previously been in care or who have a Local Authority
Education, Health and Care plan. Paid to employers in two equal instalments at 3 months and 12 months. This will be
paid to the provider and must be passed on to the employer within 30 working days
£1,000 provider incentive for 16-18s and 19-24s who have previously been in care or who have a Local Authority
Education, Health and Care plan (plus for one year an extra 20 per cent of the upper limit for frameworks). Paid to
providers in two equal instalments at day 90 (3 months) and day 365 (12 months).
£1000 for care leavers, paid to provider 60 days from start and must be paid in full to apprentice within 30 days.
No levy or employer contribution for 16-18s and 19-24s who have previously been in care or who have a Local
Authority Education, Health and Care plan at employers with fewer than 50 staff
For additional learning support the SFA will pay providers up to £150 a month, plus additional costs based on
evidenced need
Additional provider payments for apprentices who live in the top 27% deprived areas. £600 for top 10% of deprived
areas, £300 for next 10% range and £200 for the next 7% range
English and maths at level 1 and 2 funded directly by the SFA at £471 for each qualification (no separate funding for ICT)

Demo of my apprenticeship
funding calculator – 2019/20
edition
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ILR data collection changes for 2019/20 and
future ESFA plans for the Apprenticeship System
3 July 2017

https://www.gov.uk/government/publications/ilr-specificationvalidation-rules-and-appendices-2019-to-2020
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New off-the-job
planned hours field
This comes as a last
minute change after the
NAO criticised the ESFA
for not knowing enough
about whether providers
were actually delivering
off-the-job hours (i.e.
doing what they are
paid to do)

https://www.gov.uk/government/publications/ilr-specification-validation-rules-and-appendices-2019-to-2020

Change to definition
of planned end date
For new starts from 1
August this should not
include the EPA period
(so date should be the
last day of the practical
period / training / last
hour of off-the-job
time)

https://www.gov.uk/government/publications/ilr-specification-validation-rules-and-appendices-2019-to-2020
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Change to definition
of actual end date
For end-pointassessments taking
place after 1 August
2019 the actual end
date should be the last
day of learning
(practical period) – so
exclude the EPA time

https://www.gov.uk/government/publications/ilr-specification-validation-rules-and-appendices-2019-to-2020

Achievement date
now needed
“For continuing learners where
all learning activities have
ended and the end point
assessment has taken place on
or after 1 August 2019. This
field will be used to record the
end of the apprenticeship
standard. This date concludes
the End point assessment
period that has taken place on
or after 1 August 2019. Once
this date is returned the
Completion status and
associated Outcome must be
updated accordingly.”
https://www.gov.uk/government/publications/ilr-specification-validation-rules-and-appendices-2019-to-2020
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Complex fields for outcomes
now needed for non-levy

I presume this is for ESF
match funding purposes…
https://www.gov.uk/government/publications/ilr-specificationvalidation-rules-and-appendices-2019-to-2020

Apprenticeship
Service
developments
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Getting contracting right – the dos and don’ts
of managing the relationship between the
provider and the employer

Mark Taylor
Partner

For more workshops visit www.lsect.com
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Contracting Relationships

ESFA

Awarding
Organisation

End-Point
Assessor

Training
Provider

Subcontractor

Employer

Apprentice

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers

Contractual issues between Providers
and Employers

For more workshops visit www.lsect.com
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Form of Contract

─ One contract per apprentice or a “call off” per apprentice.
─ Inclusion of mandatory terms.
─ Reference to the Funding Rules.
─ Provider and Employer both have template contracts – which
template should we use?
─ Ensure contract is in place before starting work.

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers

Key Terms

─ The apprentice must be employed on an appropriate
contract in a genuine job.
─ The work must be relevant to the apprentice’s studies.
─ Apprentice health, safety and welfare.
─ Quality, monitoring and review.
─ Control of the apprenticeship.

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers
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Payment Terms

─ Agreeing a price for training.
─ Payment through the Employer’s Digital Account.
─ Employer co-investment where apprenticeship training is
not funded through the Employer’s Digital Account.

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers

Choosing the right Partner

─ Absolutely vital to effective contracting;
─ Type of Due Diligence:
• Legal;
• Financial;
• Commercial/operational.

─ Scope of Due Diligence.

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers
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Other terms

If things go wrong:
─ Ensure reporting requirements provide enough
information to spot areas of concern.
─ Warranties/indemnities/guarantees.
─ Set out how disputes should be resolved.
─ Insurance obligations.
─ Teach out – contingency plan.
─ Recovery of materials and learner data.
─ Assistance for apprentices who are made redundant.

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers

Top tips for dealing with key challenges / disputes

─ Read termination and dispute resolution mechanisms
carefully before taking action.
─ Consider whether there is an ability to re-negotiate or
agree exit arrangements.
─ Fraud issues - may need to provide records to the police
consider data protection obligations.
─ Consider if missing data may be obtained from third
parties eg learners, examination boards, ESFA.
─ Maintain adequate audit trail throughout to reduce risk of
clawback.

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers
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Subcontracts

Key Terms

─ You are responsible for all the actions of your
subcontractors connected to, or arising out of, the
delivery of the services which you subcontract.
─ You must have a legally binding contract with each
subcontractor that includes all the terms set out in the
Funding Rules.
─ You must make sure that the terms of your subcontracts
allow you to:
• monitor the subcontractor’s activity
• have control over your subcontractors, and
• monitor the quality of education and training provided by
subcontractors.

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers
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New Management Cost Rules

─ P178: “You must clearly describe to each employer and
potential subcontractor, before each subcontracting relationship
is agreed the reason for subcontracting and all services you will
provide and the associated costs when doing so…”

─ P179: “…you must have an up-to-date written agreement in
place with each employer that sets out…the specific amount of
funding you will retain…[for various activities]…[and]…a
detailed description of how the funding retained…contributes to
delivering high quality training and how the funding retained is
reasonable and proportionate.”

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers

Subcontracting - key challenges / disputes

─ Withholding payment for breach of terms can amount to
repudiatory breach of contract itself.
─ Subcontractors often fail to provide all learner records and data
(can use this as a bargaining tool to secure further payment).
─ If fraud issues are detected may need to involve the police
and/or ESFA.
─ Once terminated:

• often subcontractors experience financial difficulty/go bust;
• can be very difficult to obtain copy records to prevent ESFA
clawback;
• additional costs involved with taking on learners or transferring to
new provider;
• may have to liaise with an insolvency practitioner re records/missed
payments.

─ Reputational issues.
Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers
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Commitment Statements between Apprentices, Providers and
Employers

Evidencing your ‘Commitment’

─ All apprentices, their employers and lead provider must
hold a signed copy of the commitment statement setting
out how they will support the successful achievement of
the apprenticeship before the apprenticeship starts.
─ The commitment statement must set out the planned
content and schedule for training and end-point
assessment. It must also set out what is expected and
offered by the employer, lead provider (and any
subcontractors) and the apprentice to achieve the
apprenticeship.

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers
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Evidencing your ‘Commitment’ continued

─ It should also contain a short summary (two to three pages)
setting out:
start and end dates of the apprenticeship;
details of the elements which are eligible for funding;
a list of organisations delivering the training;
roles and responsibilities of each party (Employer, Provider and
Apprentice); and
• process for resolving any queries, complaints or disputes.
•
•
•
•

ESFA Guidance - Apprenticeship funding and performance management rules for training provider

─ Can be appended to but should remain separate to the legal
contract between the Provider and Employer.
─ Now no need to explain source of funding, but note need to set
out recognition of prior learning.

Eversheds Sutherland

| 18 July 2019 |

Apprenticeship Delivery Contracts with Employers

Questions?

Eversheds Sutherland

| 18 July 2019 |
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Mark Taylor
Partner
t: 0121 232 1051
m: 0771 776 8430
e: marktaylor@eversheds-sutherland.com

eversheds-sutherland.com
This information pack is intended as a guide only. Whilst the information it contains is believed to be correct, it is
not a substitute for appropriate legal advice. Eversheds Sutherland (International) LLP can take no responsibility
for actions taken based on the information contained in this pack.
© Eversheds Sutherland 2018. All rights reserved.
BIR_CORP-#4814088
CAM_1B-#5397520

Key tips for ESFA audit and Ofsted
inspection in 2018/19
Both agencies are beefing up their apprenticeship oversight

3 July 2017
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Ofsted blog

(1 of 3)

“Because most apprenticeship
standards have no qualifications,
inspectors and providers must be
clear about the different ways of
measuring achievement. As
inspectors, we need to consider
what these changes mean for
inspection practice.”
 Set a baseline
 Record progress

Ofsted blog

https://educationinspection.blog.gov.uk/2018/07/20/chris-jones-hmi-specialist-adviser-forapprenticeships-on-recording-the-progress-that-apprentices-make/

(2 of 3)

“Providers need to evaluate what apprentices know about, and can do,
when they start their apprenticeship. They need to measure the
apprentice’s progress against the knowledge, skills and behaviours set
out in the standard and assessment plan. We see providers asking
apprentices to note their occupational knowledge, experience and
their level of confidence as they start their apprenticeship, followed
by a skills test in English and mathematics.
This approach sets a ‘baseline’ for providers, employers and
apprentices. How well apprentices gain knowledge and develop and
improve skills all indicates progress. This helps to show that
apprentices improve over time.”
https://educationinspection.blog.gov.uk/2018/07/20/chris-jones-hmi-specialist-adviser-for-apprenticeships-on-recording-the-progress-that-apprentices-make/
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Ofsted blog

(3 of 3)

“For example, what should an apprentice know about or do

by their first progress review? What differences do we expect
to see at the second review? What skills must apprentices
show by the last review and before the end-point
assessment?
“Providers will need to check how they record progress. If
the tools and software they use only focus on qualifications,
they may need to find other methods to measure evidence of
the standard specific knowledge, skills and behaviours.”
https://educationinspection.blog.gov.uk/2018/07/20/chris-jones-hmi-specialist-adviser-for-apprenticeships-on-recording-the-progress-that-apprentices-make/

https://www.gov.uk/government/publications/esfa-update-26-june-2019/esfa-update-further-education-26-june-2019#informationdeveloping-a-new-transparency-table-for-apprenticeship-standards-qualification-achievement-rates-qars
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Minimum standards
“We will continue to apply Minimum Standards to
apprenticeships in 2018 to 2019 as a trigger for
intervention. The position after this is under
review. For 2018 to 2019 for apprenticeships is:
 the threshold remains at 62%
 the tolerance level remains at 40%

https://www.gov.uk/government/publications/minimum-standards-2018-to-2019

ESFA Audit
“The main issue causing
funding errors in this area for
both carry-in apprenticeships
and new starts relates to
providers claiming funding
without taking into account
the learners’ prior learning
including prior qualifications
for apprenticeships.
For new starts, this would
require a reduction to the
total negotiated price
recorded on the ILR.”
https://www.gov.uk/government/publications/esfa-assurance-work-on-post-16-funding/common-findings-from-funding-assurance-work-on-post-16-providers-and-institutions#apprenticeships
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ESFA audit docs
FM36 (New Apps)
references
Key areas:
> Price and
payment
> Off-the-job
training

https://www.gov.uk/government/publications/sfa-financial-assurance-funding-assurance-review-programmes FM36

ESFA audit

Price and payment

3i) Negotiated price
“Funds within the employers digital account or government employer co-investment are
used for funding evidenced eligible costs and activities within the agreed price, including
any subcontracted delivery of training and on-programme assessment, up to the band
maximum, and for training and end-point assessment (required for apprenticeship
standards) as recorded in the written agreement.”

8i) Payment of employer co-investment
“The employer co-investment recorded in the ILR is evidenced by a transfer of funding
visible in the provider's (or subcontractor's) financial systems; this will typically be in the
form of a provider invoice and corresponding employer payment for a provider. For an
employer-providers, they must evidence how the costs are calculated.”
https://www.gov.uk/government/publications/sfa-financial-assurance-funding-assurance-review-programmes FM36
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ESFA audit

Off-the-job training

2iii) Employment hours
Employers must confirm the hours worked
per week or the agreed average weekly
hours, including time spent on off-the-job
training. All apprenticeship activity must
be within paid hours.

3xi) Off-the-job training

Four strands to evidence requirement:
1. Calculated
2. Timetabled
3. Monitoring delivery of timetable
4. Was 20% threshold met at point of
entry into Gateway or end of framework

“The evidence pack must contain details of
how the 20% off the job training will be
quantified and delivered.”

6ii) Learning activity
“The learner's continued participation in learning (including English and maths) is
confirmed by evidence of learning activity from the start date of each aim up to the
learning actual end date or to date, as applicable.”
https://www.gov.uk/government/publications/sfa-financial-assurance-funding-assurance-review-programmes FM36

Provider Self-Assessment Toolkit

https://www.gov.uk/government/publications/ilr-data-check-that-it-meets-standards-and-quality-requirements
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Use the ESFA audit software (PDSAT) before an auditor
PDSAT Report 19A-211 “Allows analysis
of negotiated prices to check for
disproportionately high numbers of
apprenticeships at or above their
respective funding band maximum.”

Use the ESFA audit software (PDSAT) before an auditor
PDSAT Report 19A-213 Apprenticeship price and start count by
duration bands
“Where providers deliver the same apprenticeship programme at the
same price, similar planned durations would be expected. Providers
should be able to justify any wide variations in planned durations for
delivery of the same apprenticeship programmes.”

For more workshops visit www.lsect.com
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Final Q&A

3 July 2017
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